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Jesus REICH-BACOT, Appellant,

v.
The STATE of Texas, Appellee.

No. 695-90.

Court of Criminal Appeals of Texas,
En Bane.

June 5, 1991.
Rehearing Denied Sept. 18, 1991.

Appeal from 291‘st Judicial District
Court, Dallas County; Gerry Meier, Judge.

Petition for discretionary review from
Court of Appeals, 5th Supreme Judicial
District.

Kerry P. Fitzgerald, Dallas, for appel-
lant.

John Vance, Dist. Atty., Patricia Poppoff
Noble, Julius Whittier and Jim Oatman,
Asst. Dist. Attys., Dallas, Robert Huttash,
State’s Atty., Austin, for the State.

Before the court en banc.

OPINION ON STATE’S PETITION FOR
DISCRETIONARY REVIEW

PER CURIAM.

A jury convicted appellant of murder and
assessed his punishment at seventy-five
years incarceration and a ten thousand dol-
lar fine. On direct appeal, the Fifth Court
of Appeals reversed appellant’s conviction
based upon the prosecutor’s improper use
of a peremptory challenge pursuant to the
Equal Protection guarantees addressed in
Batson v. Kentucky, 476 U.S. 79, 106 S.Ct.
1712, 90 L.Ed.2d 69 (1986). Reich—Bacot,
789 S.W.2d 401 (Tex.App.—Dallas 1990).

We granted the State’s petition for dis-
cretionary review to determine whether the
Court of Appeals erred in its holding. Af-
ter careful review of the Court’s opinion,
the briefs and the record, we conclude that
our initial decision to grant review was
improvident. See Tex.R.App.Pro. 202(k).
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Accordingly, the State’s petition for dis-
cretionary review is dismissed.
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Sue 0. MILLER, Appellant,
v.
The STATE of Texas, Appellee.
No. 1027-88.

Court of Criminal Appeals of Texas,
En Bane.

June 5, 1991.
Rehearing Denied Sept. 18, 1991.

Defendant was convicted in the 195th
Judicial District Court, Dallas County, Joe
Kendall, J., of kidnapping and she appeal-
ed. The Dallas Court of Appeals affirmed,
755 S.W.2d 211. After initially affirming,
the Court of Criminal Appeals, on rehear-
ing, Overstreet, J., held that: (1) defendant
was entitled to instruction on mistake, and
(2) failure to give the instruction harmed
defendant.

Reversed and remanded.
Clinton, J., concurred in part.

Maloney, J., filed a statement concur-
ring in the result.

Campbell, J., dissented and filed a
statement joined by Miller and White, JJ.

1. Criminal Law &=33

It is a defense to prosecution that ac-
tor, through mistake, formed reasonable
belief about matter of fact if his mistaken
belief negated the kind of culpability re-
quired for the commission of the offense.
V.T.C.A., Penal Code § 8.02(a).

2. Criminal Law &=772(6)

Accused has a right to an instruction
on any defensive issue raised by the evi-
dence, whether that evidence is weak or
strong, unimpeached or contradicted, and



MILLER v. STATE

Tex. 583

Cite as 815 S.W.2d 582 (Tex.Cr.App. 1991)

regardless of what the trial court may or
may not think about the credibility of the
defense.

3. Criminal Law &=770(2)

Accused is entitled to an instruction on
theory of the defense whether issue is
raised by defendant’s testimony alone or
otherwise.

4. Criminal Law &772(6)

Defendant who testified that she had
been given baby by friend who had assisted
her in adoption before and that she had
taken the child with the belief that it was
lawfully being turned over to her for adop-
tion was entitled to instruction on defense
of mistake of fact in prosecution for kid-
napping, despite evidence that it was she
who had taken the child from its home.

5. Criminal Law &1134(3)

Harm is always an issue properly be-
fore the Court of Criminal Appeals whenev-
er it is discovered, and Court of Criminal
Appeals can either make that determina-
tion itself upon determining that there is
error, or later after review by the Court of
Appeals. (Per Overstreet, J., with three
Judges concurring and one Judge concur-
ring in the result.)

6. Criminal Law ¢1173.2(3)

Failure of court to instruct on mistake
of fact in prosecution for kidnapping
harmed defendant where defense at trial
was a combination of consent and alibi/mis-
taken identity. (Per Overstreet, J., with
three Judges concurring and one Judge
concurring in the result.)

Randy Schaffer, Houston, for appellant.

John Vance, Dist. Atty. and Pamela Sulli-
van Berdanier, Asst. Dist. Atty., Dallas,
Robert Huttash, State’s Atty., Austin, for
the State.

Before the court en banc.

1. Now known as the Texas Department of Crim-

OPINION ON APPELLANT’S MOTION
FOR REHEARING

OVERSTREET, Judge.

Appellant was convicted of the offense of
kidnapping and on April 6, 1987 was sen-
tenced by a jury to a term of ten years
confinement in the Texas Department of
Corrections and payment of a $5,000 fine.!
See V.T.C.A. Penal Code, § 20.03. On di-
rect appeal, the conviction was affirmed.
Miller v. State, 755 S.W.2d 211 (Tex.App.—
Dallas 1988). Appellant’s petition for dis-
cretionary review was granted to deter-
mine whether the court of appeals had
erred in holding that there was no error in
the trial court’s refusal of appellant’s re-
quested jury charge instruction regarding
mistake of fact. In an opinion decided
November 21, 1990, we concluded that such
denial was error, but held that such error
was harmless. On January 30, 1991, we
granted appellant’s motion for rehearing in
order to reconsider our earlier decision.
After further consideration we withdraw
our previous opinion.

For purposes of this opinion, we will
adopt the court of appeals’ rendition of the
circumstances surrounding the alleged of-
fense:

The jury found appellant guilty of kid-

napping Mallory Elizabeth Sutton, an in-

fant, on or about November 13, 1985.

Mallory’s mother, Jennifer Lynn Sutton,

testified that she hired appellant to baby-

sit Mallory on weekdays in the Sutton
home and that she knew appellant as

‘Bernice Kelly.” Sutton testified that she

interviewed appellant on November 8 in

her well-lighted house for one and a half
hours, which gave Sutton the opportuni-
ty to ‘get a good look at her face.” Sut-
ton further testified that appellant ar-
rived at the Sutton home for her first
day of work on November 13 and that
she spent 45 minutes talking “with appel-
lant and familiarizing appellant with the
house before leaving for work. On that
same day, Sutton returned home to find
appellant and Mallory missing from the
house. The following items were also
missing: 12 baby bottles, baby formula,
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baby clothes, one baby picture and
frame, a baby carrier, a baby bag, and a
baby blanket. Sutton testified that she
never gave appellant permission to take
Mallory from the home. Sutton next
saw her daughter on December 13, 1985,
in Tampa, Florida, when Sutton flew to
Tampa to recover the baby. On Decem-
ber 16, 1985, Sutton selected appellant’s
photo from a six-picture photographic
lineup. During a separate lineup, Sut-
ton’s mother, Glenda Sutton, also identi-
fied appellant’s photo as the babysitter
Sutton had hired.

Appellant admitted possessing the infant.
However, she denied knowing the infant
was Mallory Sutton. Appellant told the
jury that she was surprised when she
first learned that the child that had been
in her custody was kidnapped; she stated
that she never had any suspicion that the
child had been kidnapped. She denied
ever taking the child from Sutton or ever
being in the Sutton home. Instead, ap-
pellant testified that the baby was given
to her for adoption. Appellant testified
that she had become interested in raising
a child after learning that her third hus-
band, Greg Miller, could not father chil-
dren. She eventually adopted a young
boy named Chad. Appellant stated that
she and Miller did not go through normal
channels to adopt their son Chad, al-
though she and her husband did legally
adopt Chad. Appellant adopted Chad
through her friend Abigail Caroline Wil-
son. Appellant later lost custody of
Chad to Miller as a result of divorce and
custody litigation.

In early 1985, Wilson informed appel-
lant that she knew of an unwed mother
who wanted to give her child up for
adoption after birth. Appellant told the
jury that she did not know who the moth-
er was, nor did she ever want to. Appel-
lant thought that it was ‘better not to
know too much about the parents.’ Ap-
pellant believed, however, that the child
belonged to Wilson’s youngest daughter.
Although appellant and Wilson both lived
in Houston at the time, appellant ar-
ranged to meet with Wilson in Dallas to
take custody of the child. Appellant tes-
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tified that she met with Wilson at a hotel
on November 13, 1985, and that she took
custody of the child. Appellant did not
think this method of adoption was un-
usual. Appellant testified that she had
tried normal adoption agencies, but that
she had been turned down.

In the court of appeals, appellant claimed
error in the trial court failing to instruct
the jury on the law of mistake of fact.
Appellant requested the following instruc-
tion:

A: You are instructed that it is a de-

fense to prosecution that a person

through mistake formed a reasonable be-
lief about a matter of fact if his mistaken
belief negated the kind of culpability re-
quired for the commission of the offense.

B: Reasonable belief means a belief

that would be held by an ordinary and

prudent man in the same circumstances
as the Defendant.

C. Therefore, if you find from the
evidence or have a reasonable doubt
thereof that at the time Sue O. Miller
was in possession of Mallory Sutton that
Sue O. Miller acted under the belief that
she had been given Mallory Sutton to be
adopted, then you will find the Defen-
dant Sue O. Miller not guilty of the of-
fense alleged in the indictment.

The following then transpired between the

trial court and defense counsel:
THE COURT: Okay. Inasmuch as she
is charged not with receiving and con-
cealing the baby, a stolen baby, but actu-
ally the evidence I have heard indicates
she is charged with actually taking the
baby, can you tell me how that request
was raised by the evidence?
(DEFENSE COUNSEL): Because the
whole—she does have a mistaken belief
that she was in possession of—how she
came into possession of the baby. She
could not be a kidnapper if she came into
possession of the baby that way. She
could not have taken the baby and com-
mitted the acts alleged in the indictment
if that possession came by way of this
mistaken belief.
THE COURT: That request will be de-
nied.
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[1] It is a defense to prosecution that
the actor through mistake formed a reason-
able belief about a matter of fact if his
mistaken belief negated the kind of culpa-
bility required for commission of the of-
fense. V.T.C.A. Penal Code, § 8.02(a). In
the instant case, pursuant to its indictment
the State elected to show that appellant
intentionally or knowingly abducted the
child by restraining her with intent to pre-
vent her liberation by secreting or holding
her in a place where she was not likely to
be found. For purposes of this case,
V.T.C.A. Penal Code, § 20.01 defines “re-
strain” to mean to restrict a person’s move-
ments without consent so as to interfere
with a person’s liberty, by moving him
from one place to another. In turn, re-
straint is “‘without consent” if it is accom-
plished by any means when a parent or
guardian has not acquiesced in the move-
ment, where the child is less than 14 years
of age. Therefore, the State was required
to show that appellant intentionally or
knowingly restrained the child without the
consent of her parent or parents by moving
her from one place to another or by confin-
ing her with the intent to prevent the liber-
ation of the child by secreting or holding
her in a place where she was not likely to
be found. Without doubt, appellant was
entitled to an instruction on the defense of
mistake of fact if there was evidence that
through mistake she formed a reasonable
belief about a matter of fact and her mis-
taken belief would negate a conscious ob-
jective or desire to abduct the child by
restraining the child without parental con-
sent.

[2,3]1 The court of appeals held that
because appellant’s defensive theory mere-
ly negated an element of the offense, no
instruction was needed and concluded that
the trial court did not commit error in
failing to instruct the jury on the law of
mistake of fact. Miller, 755 S.W.2d, at
214. We agree with appellant’s contention
that the court of appeals has misinterpret-
ed the defense of mistake of fact. It is
well-settled that as a general rule an ac-
cused has the right to an instruction on any
defensive issue raised by the evidence,
whether such evidence is strong or weak,

unimpeached or contradicted, and regard-
less of what the trial court may or may not
think about the credibility of this evidence.
Hayes v. State, 728 S.W.2d 804, 807 (Tex.
Cr.App.1987). It is equally well-settled
that an accused is thus entitled to that
instruction whether the issue is raised by a
defendant’s testimony alone or otherwise.
Id.

[4] Clearly, appellant’s testimony raised
the issue of mistake of fact. As noted
earlier, she testified that she had posses-
sion of the child with what she believed to
be the child’s natural parents’ permission
pursuant to an informal adoption. Thus,
pursuant to her claimed understanding of
the situation, appellant was not restraining
the child without her mother’s consent.
When an accused creates an issue of mis-
taken belief as to the culpable mental ele-
ment of the offense, he is entitled to a
defensive instruction of “mistake of fact.”
Willis v. State, 790 S.W.2d 307, 314 (Tex.
Cr.App.1990); Hill v. State, 765 S.W.2d
794, 797 (Tex.Cr.App.1989); Woodfoxr ».
State, 742 S.W.2d 408, 409 (Tex.Cr.App.
1987). This rule is designed to insure that
the jury, not the judge, will decide the
relative credibility of the evidence. Wood-
Sox, 742 S.W.2d at 409. The giving of a
proper instruction upon timely request and
when raised by evidence in the case simply
guarantees the jury the opportunity to
make a fully informed decision, in turn
meaning an individual duly convicted of an
offense may have less of an opportunity to
assault and temporarily subvert his other-
wise valid conviction by means of pleading
reversible error, thereby saving the State
and defense the time and expense of pro-
tracted litigation of the same issues. Re-
fusing such an instruction, properly raised,
only deldays justice.  We hold that the trial
court’s - refusal of =appellant’s  properly
raised requested jury charge instruction re-
garding mistake of fact was erroneous.

[5,6]1 After finding error in the trial
court’s failure to submit appellant’s re-
quested charge on mistake of fact, we
must determine if she has suffered “some
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harm” from that error? Almanza v.
State, 686 S.W.2d 157 (Tex.Cr.App.1984).
We must examine the relevant portions of
the entire record to determine whether ap-
pellant suffered any actual harm as a re-
sult of the error. Arline v. State, 721
S.W.2d 348 (Tex.Cr.App.1986). Upon re-
considering the evidence and arguments at
trial, we now conclude that appellant did
suffer some harm from the erroneous deni-
al of her properly requested jury instruc-
tion. The defense at trial was a combina-
tion of consent and alibi/mistaken identity.?
Appellant was entitled to have the jury rule
upon her mistake of fact defense as to
consent and was harmed in not having her
requested instruction submitted to the jury
to guide it in it’s determination of guilt.?
We can not conclude that the mere combi-
nation of the defenses abated all of such
harm.® Therefore, we hold that appellant
suffered some harm from the erroneous
denial of her requested jury instruction.

The judgment of the court of appeals is
hereby reversed and the cause remanded to
the trial court for proceedings not incon-
sistent with this opinion.

CLINTON, J., joins the opinion on the
merits, but would remand to the court of
appeals for a harm analysis in the first
instance.

MALONEY, J..: Because I believe that
the determination of whether or not it was
error to refuse to charge on a defensive
issue in itself constitutes a determination
of whether or not the error was harmless, I
concur only in the result.

2. Contrary to appellant’s position in his Motion
for Rehearing, harm is always an issue properly
before this Court whenever error is discovered.
Ultimately this Court would be called upon,
either by appellant or the State, to make a
determination of harm caused by the jury
charging error in this cause. We can either
make that determination now, as the cause is
presently before us, or much later after review
by the Court of Appeals. In the interests of the
judicial efficiency of both this Court and the
Court of Appeals, we choose to make that deter-
mination now.

3. Appellant disputed the child’s mother’s and
grandmother’s claims that she was the babysit-
ter and claimed to have been elsewhere at the
time which the mother testified to leaving the
child with the babysitter.
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CAMPBELL, J., dissents, believing that
the opinion authored on original submission
correctly found that the error was harm-
less under Almanza v. State, 686 S.W.2d
157 (Tex.Cr.App.1984), joined by MILLER
and WHITE, JJ.
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Kenneth Wayne GOODWIN, Appellant,

V.
The STATE of Texas, Appellee.
No. 1261-87.

Court of Criminal Appeals of Texas,
En Banec.

June 12, 1991.
Rehearing Denied Sept. 18, 1991.

Defendant was convicted in the 7th
Judicial Distriet Court, Smith County, Don-
ald Carroll, J., of six counts of theft of
United States currency and was sentenced
to second-degree felony based on aggregat-
ed amounts of all thefts. Defendant ap-
pealed. The Tyler Court of Appeals, 738
S.W.2d 1, reversed and acquitted in part
and remanded in part. Defendant's peti-
tion for discretionary review was granted.
The Court of Criminal Appeals, White, J.,

4, The jury charge as given allowed for convic-
tion of kidnapping if the jury found that appel-
lant’s restraint of the child was without the
mother’s acquiescence even if it believed appel-
lant’s mistake of fact defense (i.e. that she had
the mother’s consent via the informal adoption).
Appellant’s requested mistake of fact instruction
would have properly precluded the jury from
such a conviction. Regardless of her claimed
alibi defense, appellant was harmed by the jury
being allowed to convict without regard to her
mistake of fact claim.

5. Unless all harm was abated, appellant suffered
“some” harm.



