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to a reasonable hourly rate, I thought it
was well established that a trial court could
take judicial notice of reasonable fees in-
curred during a non-jury trial and its prepa-
ration, and upon appeal therefrom. King
Optical v. Automatic Data—Processing of
Dallas, 542 S.W.2d 213 (Tex.Civ.App.—
Waco 1976, writ ref'd n.r.e.). It is reason-
able to infer that the trial court did not
intend to award appellees’ attorneys’ fees
on appeal unless the appellees were suc-
cessful on appeal. Southern Farm Bu-
reau Life Ins. Co. v. Reed, 563 S.W.2d 634
(Tex.Civ.App.—Eastland 1978, writ ref'd
nre). Of course, the majority’s disposi-
tion of this appeal renders this problem
moot—at least until the Texas Supreme
Court adjudicates the merits.

For the foregoing reasons, I respectfully
dissent and would affirm the trial court’s
judgment declaring those portions of the
City of Houston’s ordinances 82-1165, 84—
1290, 85-568, and 86-1278, void insofar as
they: (a) authorized the appointment of
non-classified civilian personnel to classi-
fied positions within the HPD, where at
least some of them would perform tradi-
tional law enforcement functions; (b) cre-
ated new classifications that are required
to be staffed only according to procedures
established by article 1269m; or (¢) abol-
ished several positions within the article
1269m classification scheme, and would
also affirm its findings of fact and injune-
tive relief.
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Defendant was convicted, in the 174th
District Court, Harris County, Ernest Cok-
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er, J.,, of murder and he appealed. The
Court of Appeals, 14th Judicial District,
affirmed, and defendant applied for post-
conviction writ of habeas corpus. The
Court of Criminal Appeals granted applica-
tion and allowed out-of-time appeal. On
second appeal, the Court of Appeals, 677
S.W.2d 150, affirmed. Defendant peti-
tioned for discretionary review, and the
Court of Criminal Appeals, 739 S.W.2d
240, Miller, J., reversed and remanded. On
remand, the Court of Appeals, Jack Smith,
J., held that: (1) defendant’s confession
was not sufficiently removed from illegal
arrest to render it admissible, and (2) ad-
mission of confession was not harmless
error.

Reversed and remanded.

1. Criminal Law ¢=519(8)

Defendant’s confession to murder was
not sufficiently an act of free will as to
purge the primary taint of his illegal ar-
rest; defendant was arrested, without a
warrant and without probable cause, for
suspicion of murder and, after six and one-
half hours in custody which included search
of his home and car and two polygraph
examinations, defendant confessed. U.8.C.
A. Const.Amend. 4.

2. Criminal Law €=1169.12

Independent of defendant’s illegally
obtained confession, State’s evidence in
prosecution for murder was disputed, and
thus admission of confession was not harm-
less error.

Randy Schaffer, Schaffer, Lambright,
Odom & Sparks, Houston, for appellant.

James C. Brough, Winston E. Cochran,
Asst. Dist. Attys., Harris County, for ap-
pellee.

Before JACK SMITH, SAM BASS
and STEPHANOW, JJ.

OPINION ON REMAND FROM THE
COURT OF CRIMINAL APPEALS

JACK SMITH, Justice.

The Court of Criminal Appeals has re-
versed our judgment that affirmed appel-
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lant’s conviction. That court held that ap-
pellant’s arrest was illegal and has ordered
us to determine whether his illegal arrest
tainted his oral confession. Black v. State,
739 S.W.2d 240, 245 (Tex.Crim.App.1987).

Appellant was indicted for murder. Af-
ter the motion to suppress his confession
was denied, the jury found appellant guilty
and assessed punishment at 25 years con-
finement. On appeal, the Fourteenth
Court of Appeals affirmed the conviction.
Appellant filed a post-conviction writ of
habeas corpus alleging ineffective assist-
ance of appellate counsel. The Court of
Criminal Appeals granted appellant’s writ
and allowed him an out-of-time appeal. On
his second appeal, this Court held that his
arrest was legal, making the oral confes-
sion admissible. The Court of Criminal
Appeals reversed our opinion, holding that
the arrest for alleged traffic violations was
merely a “pretext to get around the war-
rant requirement.” Id. at 245. We now
address whether the illegal arrest tainted
the oral confession.

On February 1, 1979, Harris County Dep-
uties set up surveillance on appellant’s
apartment and car. When appellant de-
parted in his car, he was followed by the
officers. He drove to a nearby bar, and in
the process the officers observed him vio-
late several traffic laws. The officers
parked behind appellant’s car, approached
appellant, and informed him that he was
under arrest for suspicion of murder. The
arrest took place at 8:55 p.m. The officers
read appellant his rights and searched the
vehicle. After nothing was found in appel-
lant’s car, the officers had appellant sign a
consent to search his apartment. They
then drove to appellant’s apartment,
searched for evidence for an hour, then
proceeded to the Sheriff’s Department for
interrogation. Meanwhile, appellant’s
roommate, Anthony Candelari, was arrest-
ed at work and also taken to the Sheriff’s
Department for questioning.

About midnight, both men consented to a
polygraph examination at the offices of
Morris Covin, a local private investigator
and a reserve officer in the Sheriff’s De-

1. Miranda v. Arizona, 384 US. 436, 86 S.Ct.

partment. Covin, who personally adminis-
tered the polygraph test, repeated the pro-
cess of notifying appellant of his rights,
which appellant acknowledged that he un-
derstood. Covin gave appellant two poly-
graph examinations, both of which, in Co-
vin’s opinion, indicated that appellant was
being deceptive. Covin told appellant that
his test indicated that he was being decep-
tive. Covin then took appellant to a nearby
room, where one of the deputies continued
the interrogation. During this interroga-
tion, about 3:30 a.m., appellant allegedly
admitted that he remembered shooting the
complainant twice while in the car.

The United States Supreme Court has
held that the use of a statement resulting
from an illegal arrest offends the fourth
amendment guarantee against unreason-
able search and seizure, and for that rea-
son, a mere showing that the statement or
confession was voluntarily given under the
terms of the fifth amendment will not re-
move the taint of the unlawful arrest.
Brown v. Illinois, 422 U.S. 590, 602, 95
S.Ct. 2254, 2261, 45 L.Ed.2d 416 (1975).
“In order for the causal chain, between the
illegal arrest and the statements made sub-
sequent thereto, to be broken, Wong Sun
requires not merely that the statement
meet the [flifth [aJmendment standard of
voluntariness but that it be ‘sufficiently an
act of free will to purge the primary
taint.” ” Id. (quoting Wong Sun v. United
States, 371 U.S. 471, 486, 83 S.Ct. 407, 417,
9 L.Ed.2d 441 (1963)).

In Brown, the court listed four factors
relevant to the determination of whether a
confession is the product of free will: (1)
whether Miranda! warnings were given;
(2) the temporal proximity of the arrest and
the confession; (3) the presence of inter-
vening circumstances; and, (4) the purpose
and flagrancy of the official misconduct.
Brown v. Illinois, 422 U.S. at 603-04, 95
S.Ct. at 2261-62. The Texas Court of
Criminal Appeals has adopted the Brown
analysis to be applied to violations of Tex.
Code Crim.P.Ann. arts. 14.01-.04 (Vernon
1977 & Supp.1988). Bell v. State, 724 S.W.
2d 780, 787 (Tex.Crim.App.1986), cert. de-

1602, 16 L.Ed.2d 694 (1966).
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nied, 479 U.S. 1046, 107 S.Ct. 910, 93
L.Ed.2d 860 (1987); Self v. State, 709
S.W.2d 662, 665-66 (Tex.Crim.App.1986).

[11 In the present case, the deputy gave
appellant his Miranda warnings at the
time of the arrest, and appellant was again
warned prior to undergoing the polygraph
test. However, the giving of Miranda
warnings is merely a threshold require-
ment; without them, a confession may not
be deemed voluntary, Brown v Illinois,
422 U.S. at 604, 95 S.Ct. 2262, but the mere
giving of the warnings does not establish
that the statement was unrelated to the
unlawful arrest. Id. at 602, 95 S.Ct. at
2261. Even repeated warnings alone are
not enough to purge the taint of an other-
wise illegal arrest. Taylor v. Alabama,
457 U.S. 687, 102 S.Ct. 2664, 73 L.Ed.2d 314
(1982) (the giving of warnings on three
separate occasions was not sufficient to
remove taint).

With regard to the time factor in the
present case, the record indicates that six
and one-half hours passed between the
time of arrest and the oral confession.
However, we note that these hours were in
the middle of the night, with the confession
occurring at 3:30 a.m. Both Brown v. Jili-
nots, 422 U.S. at 590, 95 S.Ct. at 2254, and
Self v. State, 709 S.W.2d at 662, found the
passage of “hours” to be insufficient to
show that the statements were unrelated to
the illegal arrest. See also Garrison ».
State, 642 S.W.2d 168 (Tex.Crim.App.1982)
(court held that given facts of the case that
time lapse of over 12 hours was not suffi-
cient to attenuate the taint of the arrest),
and Beasley v. State, 728 S.W.2d 353, 356
(Tex.Crim.App.1987) (court held that tem-
poral proximity of seven hours “was
close”). Additionally, the Texas Court of
Criminal Appeals noted in Bell that the
temporal proximity factor is unreliable and
has little meaning as a determinative factor
when taken alone. Bell v. State, 724 SW.
2d at 788 n. 4.

Much more important than the time span
itself is the presence of intervening occur-
rences during the time span that might
have broken the causal connection between
the arrest and confession. See Beasley v.

762 SOUTH WESTERN REPORTER, 2d SERIES

State, 728 S.W.2d at 853. The court in Bell
cites examples of intervening circumstane-
es that might be sufficient to purge the
taint of an illegal arrest. Such circum-
stances include: 1) the appearance before a
magistrate; 2) the termination of the illegal
custody; 3) the consultation with counsel;
and 4) a volunteered statement not made in
response to police interrogation. Rell v
State, 724 SW.2d at 789; see Barber v
State, 737 S.W.2d 824, 832 (Tex.Crim.App.
1987) (court held that appellant being taken
before a magistrate was an intervening
circumstance). These are clear examples
of what Justice Powell deseribed as “some
demonstrably effective break in the chain
of events leading from the illegal arrest to
the statement.” Brown v lllinois, 422
US. at 611, 95 S.Ct. at 2265 (Powell, J.,
concurring).

The record reflects that there was no
point in time that appellant was not either:
(1) being interrogated; (2) having his home
and car searched; or (3) being transported
to another location for further questioning,
Additionally, appellant was never taken be-
fore a magistrate, the illegal arrest was not
terminated, he never spoke to an attorney,
and his initial confession was in response to
questioning by the deputies.

The State has not met its burden of
showing, through intervening circumstanc-
es, that the taint of the illegal arrest for
the suspicion of murder did not affect the
confession. There is no evidence that the
confession did not flow from the arrest;
therefore, nothing creates an attenuation
between the arrest and the statement.
Bell v. State, 724 S.W.2d at 789; see
Brown v. Illinois, 422 U.S. at 603, 95 S.Ct.
at 2261.

The final factor, described by the Court
in Brown as particularly important, is the
purpose and flagrancy of the illegal police
conduct. Brown v. Illinois, 422 U.S. at
604, 95 S.Ct. at 2262. The present case
involves an arrest for suspicion of murder
that was both warrantless and without
probable cause. In the instant case, the
deputies had appellant under surveillance
as a murder suspect. They followed appel-
lant, and after he reached his destination,
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arrested him under the “pretext” of traffic
violations with the express purpose of
questioning him about the murder of the
complainant. We note that although the
police stopped appellant for traffic viola-
tions, he was not arrested for those viola-
tions, but for suspicion of murder.

In Beasley, the court held that:
“[a]lthough the action of removing a per-
son from his residence without a warrant
or exigent circumstances sufficient to au-
thorize an arrest under Chapter 14, V.A.C.
C.P., cannot be said to be entirely without
flagrancy, the instant arrest was not so
flagrant as, for example, an arrest made
without probable cause.” Beasley v.
State, 728 S.W.2d at 356 (emphasis added).

Despite the lack of probable cause for an
arrest for suspicion of murder, the police
conduct in the instant case was not as
over-zealous nor as reprehensible as in
Brown, where the “manner in which
Brown's arrest was effected gives the ap-
pearance of having been calculated to
cause surprise, fright and confusion.”
Brown v. Illinois, 422 U.S. at 605, 95 S.Ct.
at 2262. The arrest in the instant case was
for questioning; the deputies acted in the
hope of turning up evidence that appellant
was the perpetrator of the murder. How-
ever, ‘[aln expedition for evidence in the
hope that something might turn up,” was
suggested as improper both in Brown wv.
Illinots, 422 U.S. at 605, 95 S.Ct. at 2262,
and Beasley v. State, 728 S.W.2d at 353.

The Brown analysis in this case leaves
us with factors two and three in favor of
appellant and factors one and possibly four
in favor of the State. The Brown analysis
produced the same result in Bell v. State.
There the court concluded:

In summary, the temporal proximity

[within 1%2 to 8 hours] and intervening

circumstances factors militate heavily

against admission of appellant’s first
confession. The repeated Mirande
warnings do not significantly affect the
conclusion.  Concerning the fourth
factor, the police conduct here certainly
does not shock the conscience of this

Court. An otherwise inadmissible con-

fession ... however, should not be made

admissible simply because the police con-
duct was not too reprehensible. To so
hold would blatantly subject the protec-
tion of fundamental rights to the va-
garies of the collective (elected) con-
science of this Court, which we decline to
do.

724 S.W.2d at 790-91.

The court in Bell concluded that the con-
fession was inadmissible. The Beasley
court also ruled that the confession was
inadmissible. But see Self v. State, T09
S.W.2d at 662 (court held that despite the
fact that there were no intervening circum-
stances and the confession occurred within
two hours after the arrest, the taint was
overcome, making the confession admissi-
ble). Although the question of whether a
confession is the product of free will must
be answered on the facts of each case,
Brown v. Illinots, 422 U.S. at 603, 95 S.Ct.
at 2261, we find no attenuating factors
sufficient to justify admission of appel-
lant’s statement.

Finally, we consider whether such error
was harmless under Tex.R.App.P. 81(b)}2).
Rule 81(b)(2) states that unless the court
can determine that the error, beyond a
reasonable doubt, did not contribute to the
conviction, then the judgment of the trial
court shall be reversed.

[2] Excluding the confession, the
State’s evidence consisted principally of the
testimony of appellant’s roommate, Antho-
ny Candelari. Candelari stated that he and
appellant were out drinking on the night of
the murder until about 1:45 a.m. While
drinking, they saw and spoke with the com-
plainant. When they got home, appellant
told Candelari that he was going to “roll”
the complainant. Candelari allowed appel-
lant to borrow his car. Later, when appel-
lant returned to the apartment, he said that
he had shot the complainant. Candelari
asked appellant if he was sure that the
complainant was dead. Appellant stated
that he did not know and asked to borrow
Candelari’s knife. Appellant then left
again. The body of the complainant was
found along the side of the road early that
morning.
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The actual murder weapon was a .25
caliber pistol, which was never recovered.
However, a knife was also used on the
victim, and it was found in the possession
of Candelari when he was arrested. Addi-
tionally, the vehicle where the murder al-
legedly took place and where a bullet was
found lodged in the door, belonged to Can-
delari. Finally, the steel putty used to
repair the door belonged to Candelari.

Appellant, testifying in his own defense,
stated that he never confessed to killing
the complainant. Appellant stated that he
was at home, sick, during the time that the
complainant was murdered. Appellant con-
tended that it was Candelari who commit-
ted the murder. To support this conten-
tion, Candelari’s supervisor, Perry Guillory
testified that Candelari left work early on
the day of the murder and had intimated
his desire to “roll” someone.

Without the confession, the jury had to
decide whether to believe appellant or Can-
delari. Therefore, we cannot hold that the
error in admitting the confession did not
contribute to the conviction, beyond a rea-
sonable doubt. The trial court erred in
overruling appellant’s motion to suppress.

The judgment is reversed and the cause
remanded.
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of contract. After having struck defend-
ant’s answer as a discovery sanction, the
County Court at Law #5, Dallas County,
Robert E. (Bob) White, J., issued take noth-
ing judgment. On appeal, the Court of
Appeals, Enoch, C.J., held that: (1) by hav-
ing its answers struck, the bank judicially
admitted to facts stated in loan company’s
petition; (2) trial court’s findings of fact
contrary to facts established as matter of
law were erroneous; (3) loan company
failed to demonstrate its damages as mat-
ter of law; and (4) court did not abuse its
discretion in striking bank’s answer.

Reversed and remanded with instrue-
tions.

Devany, J., dissented with opinion.

1. Pretrial Procedure 44

Following trial court’s striking of its
pleadings as sanction for failure to comply
with discovery order, defendant could offer
proof and call witnesses in mitigation of
damages.

2. Appeal and Error ¢=766

While appellant’s claims of error were
multifarious, those claims were addressed
as they did direct the reviewing court’s
attention to the asserted errors. Vernon’s
Ann.Texas Rules Civ.Proc., Rule 74.

3. Appeal and Error ¢=758.3(4)

Where appellant in a case has burden
of proof on issue and it is found adversely,
legal insufficiency point should be styled
on appeal as a “matter of law” point.

4. Appeal and Error ¢=1071.1(1)
Trial ¢=396(4)

All findings of fact which were con-
trary to facts contained in plaintiff’s peti-
tion were reversibly erroneous where de-
fendant’s answer had been struck for fail-
ure to comply with discovery; once plead-
ings were struck, defendant judicially ad-
mitted facts in plaintiff’s petition.

5. Pleading =78

Defendant’s failure to file an answer is
taken as an admission of allegations in
plaintiff’s petition.



