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" In"Shute v. State, 744 S.W.2d 96, 97
(Tex.Crim.App.1988), the Court of Criminal
Appeals held that an oral notice of appeal,
which was acknowledged ‘in the clerk’s
records, did not invoke jurisdiction. In
spite of this, the Court of Criminal Appeals

sult of the case.

798 SOUTH WESTERN REPORTER 2d SERIES

‘refused petmon in lees mdxcatmg, if not

approval, at least an acceptance of the re-
Both Shute and Jiles
cannot be correct: The facts of the two

‘cases are almost exactly alxke, on]y thelr

holdmgs are dlfferent

noted by clerk )

Jurisdiction: no -

Shute “diles
Notice of appeal: prai‘ oral. _
" unsigned uﬁsign_ed .

- noted by clerk

yes

* —————

In Shute, the Court of Criminal Appeals
affirmed the unpublished opinion by the
Fourteenth Court of Appeals. The opin-
jons in Shute and Jiles, thus, represent the
conflicting views on the requirements for
the notice of appeal between the , Four-
teenth and First Courts ‘of Appeals. ‘These
two courts review cases from the same 14
county district. Presently, with this con-
flict unresolved, the Court of Criminal Ap-
peals has left the courts the prosecutors,
and the defendants in this district without
guidance on the jurisdictional requirements
for the notice of appeal.

The confusion continues unabated. In
Mullins v. State, 767 S.W.2d 166, 167-68
(Tex.App.—Houston: [lst Dist.] ‘1988, no
pet.), this Court again held that an oral
notice of appeal, acknowledged in the judg-
ment, ‘invoked. jurisdiction.  In Jones v
State, 752 S.W.2d 150, 151 (Tex.App.—Dal-
las 1988, petref’d), the Dallas Court of
Appeals held a written but unsigned notice
of appeal, invoked jurisdiction.. .I-agree
with the dissenters in Jones, that Shute
cannot be distinguished from Jomes. As
stated by Justice McClung in his dissent in
Jones, to be effective as a notice of appeal,
the notice must be, (1) timely filed, (2) in
writing, and (8) signed. 752 8.W.2d at 154.

" For the State to-appeal an order sup-
pressing evidence under article 44.01(a)(5)
& (d), there are four ‘requirements for an
effective notice of appeal. The State’s no-
tice' must be: ' :

(1) timely filed; ~

(2) in writing;
(3) and signed by the prosecuting attor-
ney (not the a551stant prosecutmg attor-
ney),.’
(4) who shall certify to the trial court
that:
- (a) the appeal was not taken for the
purpose of delay; and
" (b) the evidence was of substantial im-
'portance in the case (emphasxs added).
Because the State’s notice of appeal was
not signed by the prosecuting attorney, and
because the prosecuting attorney did not
make the article 44.01(a)(5) certification to
the trial court until nine months after the
judgment, I would hold, under the guidance
of Shute, the State did not perfect its ap-
peal of the motion to ‘suppress.

W
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the 219th District Court, Collin County,
Curt B. Henderson J. Defendant appeal-
ed. The Court of Appeals, Ovard, J., held
that: (1) trial court erred in admlttmg
harmful expert testimony by police detec-
tive that assailant was “power reassurance
rapist”; (2) evidence was sufficient to sup-
port finding that defendant was guilty of
aggravated sexual assault; (3) statute de-
fining aggravated criminal sexual assault
did not deny defendant’s right to due pro-
cess and equal protection; and (4) defen-
dant was not entitled to jury instruction on
lesser-included offense of sexual assault.

Reversed and remanded.

1. Criminal Law ¢=480

State has the burden to establish all
requisites for admissibility of expert testi-
mony when defendant makes general objec-
tion based on competency of witness.

2. Criminal Law ¢=1028

Generally, when an error has not been
preserved for review, appellant may not
complain on appeal; however, the court of
appeals may examine the record in the in-
terest of justice.

3. Criminal Law ¢=369.1

An accused has the right to be tried
for the particular offense alleged and
should not be tried for being a criminal
generally.

4. Criminal Law 472

Expert opinion evidence is admissible
when jurors are not competent to infer,
absent testimony from one having superior
knowledge, probable existence of facts to
be ascertained, or likelihood of their occur-
ring from other facts actually proved.
Rules of Crim.Evid., Rule 702.

5. Criminal Law ¢=478(1)

Special knowledge which qualifies a
witness to give an expert opinion may be
derived entirely from study of technical
works, specialized education, or practical
experience, or combinations thereof.

6. Criminal Law ¢=469.2, 1153(1)
Trial court has discretion to determine
whether party offering expert testimony

has satisfied its burden of establishing ad-
missibility of expert’s opinion; trial court’s
decision to admit or exclude expert opinion
testimony will not be disturbed absent
clear abuse of discretion.

7. Criminal Law ¢=478(1)

In prosecution for aggravated sexual
assault, trial court did not abuse its discre-
tion in determining that police officer was
competent to testify as an expert on char-
acteristics of sexual assault assailants
where State established that officer had
practical experience in dealing with sexual
assaults, special training in psychological
profiling, and previous experxence usmg
profiling techmques

8. Criminal Law €=469.1, 736(1)

Expert testlmony must assist trier of
fact to understand evidence or to determine
a fact in issue to be admissible; questlon of
whether subJect in issue is one upon which
expert opinion would assist jury is question
for trial court to decide and not a matter of

“weight” to be decided by jury. Rules of
Crim.Evid., Rule 702.

9. Assault and Battery ¢=83

In prosecution for aggravated sexual
assault, trial court abused its discretion by
admitting opinion testimony by police offi-
cer as to type of assailant that matched
profile of “power reassurance rapist,” even
though officer was competent to testify as
expert, where dxsputed testlmony did not
go to resolution of any issue before the
jury, and thus, did not aid jury in under-
standing any other evidence presented.
Rules of Crim.Evid., Rule 702.

10. Criminal Law =469

Expert testimony is admissible in a
criminal proceeding only when testlmony s
probative value outweighs its prejudicial
effect. Rules of Crim.Evid., Rule 403.

11. Criminal Law ¢=474.4(5)

In prosecution for aggravated sexual
assault, probative value of opinion testimo-
ny of police officer, characterxzmg assail-
ant as a “power reassurance rapist,” was
outweighed by testimony’s prejudlclal ef-
fect, and thus testimony was inadmissible,
because characterizing assailant in this
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manner at the guilt phase of trial did not
assist Jury in either identifying assailant
nor crime committed, but such testimony
implied that defendant was an experienced,
habitual rapist. Rules of Cnm Evid., Rule
403. A , .

12. Criminal Law 11609

Where court of appeals finds error,
court shall reverse judgment of conviction
unless it determines, beyond a reasonable
doubt, that erroneous admission of expert’s
opinion made no contribution to conviction
or to punishment of defendant. Rules App
Proc., Rule 81(b)(2).

13. Criminal Law €¢=1169.9

In prosecutlon for aggravated sexual
assault, error in admitting expert testimo-
ny characterizing assailant as “power reas-
surance raplst” was harmful and requlred
reversal of conviction where testimony im-
properly suggested that assailant was re-
peat offender notwithstanding that nothing
in record showed defendant had any prior
conviction, and given jury sentence of 99
years, error may have contributed to defen-
dant’s conviction or punishment. Rules
App.Proc., Rule 81(b)(2).

14. Assault and Battery &=59 - _
In determining whether sexual assault

was aggravated, fact finder must consider .

an objective test of assailant’s conduct’ and
reasonableness of victim’s subjective fears.
V.T.C.A., Penal Code § 22 021(a)(2)(A)(11)

15. Assault and Battery @95

 Reasonable trier of fact could find de-
fendant guilty. of aggravated sexual as-
sault based on defendant’s actions of fore-
ing his way into victim’s apartment, lockmg
door, repeatedly pushing victim to floor
and placmg dishtowel over her face 50 as to
impair her breathmg to pomt of nearly
fainting.

16. Assault and Battery =59
Constitutional Law ¢=250.1(2), 258(5)
Aggravated ~ sexual assault statute

does not deny defendant due process and

equal protection, even though level of of-
fense is increased from sexual assault to
aggravated sexual assault based on subJec-
tive state of mind of victim, where fact
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finder also cohmders defendant’s objectivé

conduct.” U.S.C.A. Const. Amend '14; V. T .

C.A, Penal Code § 22.021.

17. Assault and Battery @96(5)

.. In prosecution for aggravated sexual
assault, defendant was not entitled to jury
instruction on lesser-included offense of
sexual assault where there was sufficient
evidence for jury to have found element of
aggravation and there was no evidence that
raised only the lesser offense. VTCA
Penal Code § 22.021.

Randy Schaffer, P.C, Hoﬁston, fd‘r ap-
pellant.

J. Bryan Clayton, McKinney, for appel-
lee. i . D

Before WHITHAM, OVARD and
WHITTINGTON, JJ.

_OPINION

OVARD J ustxce

* James Edward Perryman was convicted
by a jury of aggravated sexual assault and
sentenced to ninety-nine ‘years’ confine-
ment and a $10,000 fine. In five points of
error, Perryman challenges the sufficiency
of the evidence; the constitutionality of
section 22.021 of the Texas Penal Code;
and the trial court’s rulings on his request
to include a jury instruction on the lesser
included offense of sexual assault, his ob-
jection to the testimony of a detective re-
garding . psychological profiles of raplsts
and his objection to the admission into evi-
dence of the results of DNA testing. Be-
cause we agree with Perryman’s contention
that the trial court erred-in admitting the
detective’s testimony, we reverse the trial
court’s judgment and remand the cause for
a new trial. ' "

{11 ‘In his fourth point of error, Perry-
man complains of Detective Keith Gris-
ham’s testimony regarding the psychologi-
cal profile of the victim’s assailant, which
the State offered as expert testimony. The
detective described his training and edu-
cation in the devélopment and use of psy-
chological profiles of suspects. '~ He then
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explained that, through use of information
provided by the victim regarding the of-
fense, he was able to develop a psychologi-
cal profile of the victim’s assailant. The
detective concluded that the assailant was
an experienced offender who he catego-
rized as a ‘“power reassurance rapist.”
This type of rapist, according to the detec-
tive’s testimony, carefully selects his vic-
tims, waits for the right opportunity, and
uses just enough force to overcome his
victim. Perryman objected to this testimo-
ny on the ground that the detective was not
competent to render expert psychological
testimony. On appeal, Perryman again ar-
gues that Detective Grisham was not com-
petent to testify as an expert and addition-
ally argues that the testimony should not
have been allowed due to its irrelevance.
While an objection to expert testimony
based on the competency of the witness is
a general objection, we find it adequate to
shift the burden to the State to establish all
requisites for admissibility. See Holloway
v. State, 613 SW.2d 497, 502 (Tex.Crim.
App.1981). Therefore, the point of error
having been preserved, we will consider
both the detective’s competency to testify
as well as the relevance of the testimony.

[2,3] Alternatively, even if the objec-
tion has not properly been preserved, we
determine that the point of error should be
reviewed in the interest of justice. The
general rule is that, when an error has not
been preserved for review, then appellant
may not complain on appeal. Boggs .
State, 643 S.W.2d 180, 182 (Tex.App.—Ty-
ler 1982, no pet.) (citing Carrillo v. State,
566 S.W.2d 902, 912 (Tex.Crim.App. [Panel
Op.] 1978)). However, in the interest of
justice, this Court may examine the record.
Boggs, 643 S.\W.2d at 182. Arguably, in
the case at ‘bar, appellant’s point of error
on appeal concerns the relevancy of the
expert testimony while appellant’s objec-
tion at trial addressed the competency of
the expert. The testimony conveyed to the
jury the opinion that Perryman was a
“power reassurance rapist,” thus implying
the conclusion that he was a recidivist of-
fender who had committed repetitive of-
fenses against women. An accused has
the right to be tried for the particular

offense alleged and should not be tried for
being a criminal generally. Crank v
State, 761 S.W.2d 328, 341 (Tex.Crim.App.
1988), cert. denied, — U.S. —, 110 S.Ct.
209, 107 L.Ed.2d 162 (1989).

[4-6] Ordinarily, opinion evidence is in-
admissible because it is not based upon
personal knowledge of the existence of
facts capable of being proved by direct
evidence. Holloway, 613 S.W.2d at 500.
But when the jurors are not competent to
infer, absent testimony from one having
superior knowledge, the probable existence
of the facts to be ascertained, or the likeli-
hood of their occurring from other facts
actually proved, expert opinion evidence is
admissible.  Jd. at 500-01; Tex.R.Crim.
Evip. 702. The burden of establishing the
admissibility of an expert’s opinion rests on
the party offering such evidence. Hollo-
way, 613 S.W.2d at 501. The special
knowledge which qualifies a witness to
give an expert opinion may be derived en-
tirely from a study of technical works, or
specialized education, or practical experi-
ence, or varying combinations thereof. Id.
The trial court has discretion to determine
whether a witness offered as an expert is
qualified. Acoste v. State, 752 S.W.2d 706,
710 (Tex.App.—Corpus Christi 1988, pet.
ref’d). The trial court’s decision to admit
or exclude the testimony will not be dis-
turbed absent a clear abuse of discretion.
Steve v. State, 614 S.W.2d 137, 139 (Tex.
Crim.App. [Panel Op.] 1981); Acosta, 752
S.w.2d at 710.

[7,8]) In the instant case, the State laid
the predicate for determining the officer’s
expertise by establishing that the officer
had practical experience in dealing with
sexual assaults, specific training in psycho-
logical profiling, and previous experience
using the profiling technique. Based on
the facts of this case, we determine that
the trial court did not abuse its discretion
in determining that the officer was compe-
tent to testify as an expert. However, the
trial court is also compelled to follow Texas
Rule of Criminal Evidence 702 and may not
allow expert testimony that does not meet
that rule’s requirements. Rule 702 re-
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(quires that expert testlmony be such that it
will assist the trier of fact to understand
the evidence or to determine a fact in issue.
TEXR CriM.EvID. 702; see also Hopkins v.
State, 480 S.W.2d 212, 218 (Tex Crim.App.
1972). The question of whether the subject
in issue is one upon which expert opinion
would assist the jury is a question for the
trial court to decide and not a matter of
“weight” to be determined by the jury.
Holloway, 613 S.W.2d at 501.

" [9] At the guilty/not guilty phase, the
State offered opinion testimony as to the
psychological profile of the assailant. At
this 'phase of the trial, the issues' were:' (1)
what crime was committed; 'and (2) who
committed the crime. The expert’s opinion
as to the type of assailant that matched the
profile could not-assist the trier of fact in
determining either of the issues. First, the
opinion that the assailant in'this case was a
‘“power reassurance rapist” did not assist
the jury in identifying Perryman because
no evidence established that Perryman was
this type of rapist. Second, the profile
testimony did not enhance the determina-
tion of whether the assault was aggravated
because the aggravation issue is a function
of the assailant’s’objective acts or words
combined with the victim’s subjective state
of mind; this testimony went to the assail-
ant’s subjective intent. Foreman v. State,
743 S.W.2d 731, 732 (Tex.App.—El Paso
1987, no pet.). As a result of the admission
of this testimony, the assailant was classi-
fied as an experienced rapist (i.e., one who

has perpetrated other similar criminal .

acts). The evidence clearly showed that
Perryman was the assailant. As a result,
the effect of this’ opmxon testimony was to
portray Perryman as a specific type. of
recidivist rapist rather than to assist the
jury’s determination of a fact issue.

This Court has recently addressed the
issue of whether expert testimony is of
assistance to the jury. In Key v. State, 765
S.W.2d 848 (Tex.App.—Dallas 1989, pet.
ref’d), this Court held that expert testimo-
ny on the issue of consent in an alleged
“date rape” case was admissible because it
would assist the jury. Id. at 850. This
Court relied on the Court of Criminal Ap-
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peals déci's-ion, in Fielder v. State,..756

S.W.2d 809 (Tex.Crim.App.1988), which

held. that expert testimony is admissible
where the testimony would be of “apprecia-
ble aid” to the trier of.fact. , Key,.765
S.W.2d at 850 (citing Fielder v.. State, 756
S.W.2d at 321). This court also noted that
the expert testimony in.Key assisted the
jury in resolving a contested issue. Key,
765 S.W.2d at 850. The case at bar is
distinguishable from Key because the ad-
mitted testimony did not go to the resolu-
tion of any issue; neither the determination
of the crime commltted nor. the identity of
the assailant was ascertainable from the
testimony. Thus, Detective Grisham’s tes-
timony did not aid. the jury..in under-
standing any other evidence presented.
We hold, based on the facts of this case,
that the trial court abused its discretion by
admitting opinion testimony that could not
“assist” .the jury as required by rule 702.

" [10,11]1 Further, expert testimony in a
criminal proceeding  is  admissible "only
when the testimony’s probative value out-
weighs its prejudicial effect. . Holloway,
613 S.W.2d at 502; Key, 765 S.W.2d at 849;
Tex.R.CriMEviD. 403. In Key, this Court
held that the probative value of expert
testimony outweighed its prejudicial effect.
Key, 765 S.W.2d at 851.- Similar to the
case at bar, the expert witness .in Key
testified as to the particular classifications
and behavior patterns of rapists. How-
ever, in Key, the testimony did not directly
concern the victim, defendant, or the specif-
ic sexual assault at-issue; -the testimony
concerned general behavioral characteris-
tics of rapists. Id. Conversely, the testi-
mony .in the case at bar concerned .the
particular sexual assault at issue and.the
specific victim.. Though the  testimony
characterized rapists in general, it related
to -this particular defendant. Evidence
should be excluded when its prejudicial and
inflammatory . effect outweighs its proba-
tive value. .Jd. The probative value of
characterizing the assailant in this case as
a “power reassurance rapist’ at the
guilty/not guilty phase was. minimal be-
cause it proved neither the identity of the
defendant nor the crime committed. The
testimony was prejudicial because it im-
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plied that Perryman was an experienced,
habitual rapist. We conclude that the prej-
udicial and inflammatory effect of the opin-
ion testimony clearly outweighed its proba-
tive value and that it was error for the trial
court to admit it.

[12,13] Because we have found error,
this Court shall reverse the judgment be-
low unless we determine, beyond a reason-
able doubt, that the admission of the ex-
pert’s opinion made no contribution to the
conviction or to the punishment of the de-
fendant. TExR.App.P. 81(b)(2)." In apply-
ing this rule, the Texas Court of Cnmmal
Appeals has instructed:

[2]n appellate court should be concerned

with the integrity of the process leading

to the conviction.... [TJhe court should
examine the source of the error, the na-
ture of the error, whether or to what
extent it was emphasized by the State,
and its probable - collateral implica-
tions.... [T]he court should consider
how much weight a juror would probably
place upon the error.... [TJhe court
must also determine whether declaring
" the error harmless would encourage
the State to repeat it with impuni-
ty.... [T]he reviewing court should fo-
cus not on the weight of the other evi-
dence of guilt, but rather on whether the
error at issue might possibly have preju-
diced the jurors’ decision-making; it
should ask not whether the jury reached
the correct result, but rather whether the
jurors were able properly to apply law to
facts in order to reach a verdict....

[TThe reviewing court must focus upon

the process and not on the result....

[A] reviewing court must always exam-

ine whether the trial was an essentially

fair one. If the error was of a magni-
tude that it disrupted the juror’s orderly
evaluation of the evidence, no matter
how overwhelming it might have been,
then the conviction is tainted ... [I]tis
the effect of the error and not the other
evidence that must dictate the reviewing
court’s judgment. :

Harris v. State, 790 S.W.2d 568, 587-88

(Tex.Crim.App.1989) (emphasis  added).
The admitted testimony labeled the assail-

ant as a “‘power reassurance rapist.” This
characterization of the defendant, when
identified as the assailant, becomes harm-
ful. The witness testified that a “power
reassurance rapist” was experienced, sug-
gesting that the assailant was a repeat
offender. Applying the above mentioned
standard and considering the testimony,
the fact that there is nothing in the record
to show Perryman had any prior convic-
tions, and given the jury sentence of nine-
ty-nine years, it cannot be said that, beyond
a reasonable doubt, the error in admitting
the testimony did not contribute to the
conviction or punishment.

Upon examining the record, we deter-
mine that the error in admitting the expert
testimony was harmful and requires rever-
sal of the conviction notw1thstandmg the
fact that Perryman voiced a general compe-
tency objection at trial and now urges that
objection coupled with a. relevancy objec-
tion. Our review of this point is consistent
with Holloway and in the interest of jus-
tice. Point of error number four is sus-
tained.

Due to our ruling on point four, we need
not engage in lengthy discussion of Perry-
man'’s other points of error. However, be-
cause a new trial is ordered, additional
comments are necessary.

[14,15] In his first point of error, Per-
ryman contends that, while the evidence is
sufficient to prove a sexual assault, it is
insufficient to prove an aggravated sexual
assault. Perryman would have this Court
focus on his objective conduct in determin-
ing whether the alleged aggravating ele-
ment has been proved. He argues that we
should not focus on the victim’s subjective
state of mind.

The applicable statute states:
(a) A person commits an offense:
@ if:
(A) the person:
(i) by acts or words places the victim
in fear that death, serious bodily inju-
ry, or kidnapping will be imminently
inflicted on any person;
TexPenNaL .CoDE ANN. § 22.021(a)(2)(A)(i)
(Vernon 1989) (emphasis added). The fact
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finder ‘is statutorily dnrected to determme

whether a victim was placed in fear and.

whether that.fear was due to conduct or
words of the alleged attacker. Normally,
the victim’s state of fear is established
through his or her testimony. The defen-
dant’s .conduct is then examined to deter-
mine whether it was the producing cause of
such fear and whether the subjective state
of fear.was reasonable in light of such
conduct .Foreman,. 743 S.W.2d at 732.
We reject Perryman’s suggestion to consid-
er only his objective conduct as well as his
a]legatlon that the statute requires us to
consider only the victim’s subjective state
of mind. It is not only an objective test of
the assailant’s conduct which is controllmg,
but addmonally, the reasonableness of the
victim’s subJectlve fears must be con-
sidered. Id. at 7833. We conclude that a
reasonable trier of fact could have found
Perryman gm]ty of aggravated sexual as-
sault based on’ his”actions in forcing his
way.. into' the victim’s apartment, locking
the door, repeated]y pushmg the victim to
the floor and’ placmg a dishtowel over her
face so as to impair her breathing to the
point of nearly famtmg Pomt of error one
is overruled ' :

[16] In h1s second pomt of error, Perry-
man contends that section 22.021 of the
Texas Penal Code is unconstitutional as
applied -to him.- He claims to have been
denied ‘due process and' equal -protection,
_ He argues that it is fundamentally unfair
to .increase .the level of the offense.from
sexual - assault-to aggravated sexual as-
sault where the only determining factor is
the state of mind of the victim. His argu-
ment would have merit if the trier of fact
focused only on the subJectwe feelings of
the victim, and the identical conduct could
be punished differently depending on how
it affected .various victims.  However, as
we have’ prevxously explamed in our discus-
sion under point of error number one, Per-
ryman has incorrectly identified the test
for determining :whether the element of
aggravation exists. - Applying the correct
test, as set out above, to the facts of this
case does not infringe on Perryman’s due
process or equal protection rights.. Section
22.021 of the Texas Penal Code is not un-
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constntutxonal as applied to Perryman. .-See

Foreman, 743 S.W.2d:at 732-33;:TEXPE-

NAL CopE ANN. § 22.021 (Vérnon 1989).
Pomt of error number two is- overruled

[17] In hlS thlrd pomt of error, Perry-
man contends the trial court erred in re-
fusing to- mclude in the jury charge an
instruction on the lesser included offense
of sexua] assault.” The Texas Court of
Criminal Appeals has’ held that

[Iln determmmg whether a charge on a
lesser-included offense is required, a two
‘step - analysis is to be used. First, the
" lesser included offense must be included
within the proof necessary to estabhsh
. the offense charged _Secondly, there
" ‘must be some evidence in the record that
_if the defendant is guilty, he is gullty of
'only the lesser offense

Royster . State 622 S. w.2d 442, 446 (Tex
Crim.App. [Panel Op.] 1981) (op. on reh’g).
By definition, sexual assault is ‘a lesser
included offense of ‘aggravated sexual -as-
sault. Therefore, the first prong of:the
test is satisfied. Again, we reject Perry-
man’s -contention that the only distinction
between sexual assault and aggravated
sexual assault. is the subjective mental

state of the victim. - As stated above, there-

was sufficient evidence for the jury to have
found the element of aggravation. - Perry-
man presented no evidence concerning . the
elements of the offense as charged, nor
was there any evidence that raised only the
lesser offense.... Therefore, the . second
prong of the test was not satisfied and he
was not entitled to a charge on the lesser
included .offense of sexual assault. Point
of error number three is overruled. - .

In his final point of error, Perryman con-
tends the' trial court erred in admitting
evidence of DNA test results. - The objec-
tion at trial was that DNA testing has not
yet gained general acceptance in the scien-
tific community. This Court has recently
held that such DNA testing is reliable and
has gained general acceptance in the scien-
tific community. Glover v. ‘State, T87
S.W.2d 544, 548 (Tex.App.—Dallas 1990, no
pet.).:
ruled.. - .

Point of error number five is over-
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For the reasons set forth above, the
judgment is reversed and the cause re-
manded to the trial court for a new trial.

O ¢ KEY NUMBER SYSTEM

—mE

Jim CRYAN, Appellant,
v,
The STATE of Texas, Appellee.
- No. 09-90-014 CR.

Court of Appeals of Texas,
Beaumont.

Sept. 12, 1990.
Rehearing Denied Oct. 4, 1990.

Defendant was convicted of unautho-
rized practice of dentistry.  Judgment was
entered in the County Court at Law, Ange-
lina County, Joe Martin, J. Defendant ap-
pealed. The Court of Appeals, Burgess, J.,
held that: (1) instruction that physicians
exempt from dentistry licensure could not
delegate authority to make dentures was
harmless error, insofar as it constituted a
misstatement of law; (2) instruction was
harmful insofar as it constituted a2 com-
ment upon the weight of evidence; and (3)
admission of past criminal and civil cases
involving unauthorized practice of dentist-
ry was harmless error.

Reversed and remanded.

Brookshire, J., dissented and filed opin-
ion., -

1. Physicians and Surgeons <=6(11)
Trial court misstated law by instruet-
ing jury, in practicing dentistry without
license case, that while physicians and sur-
geons were exempt from law regulating
practice of dentistry they may not delegate
to others right to make dentures; physi-
cians could delegate right to licensed den-
tists or to other explicitly exempted from
dental licensure requirements, Vernon’s
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Ann.Texas Civ.St. arts. 4495b, § 3.06(d)(1),
4548, 4551a(3).

2. Criminal Law ¢=1172.6

Trial court’s error in instructing jury
that physician exempt from dental licen-
sure requirements did not delegate right to
make dentures to others, was harmless in
unauthorized practice of dentistry case, in-
sofar as it misstated the law; while physi-
cian could in fact delegate denture making
to licensed dentists or to others exempt
from dental licensure requirement, defen-
dant had not alleged that he was within
either of those classes. Vernon’s Ann.Tex-
as Civ.St. arts. 4495b, § 3.06(d)(1), 4548,
4551a(3). :

3. Physicians and Surgeons ¢6(11)

Instruction that physician exempt from
dental licensure requirements could not del-
egate the making of dentures improperly
commented upon weight of evidence in un-
authorized practice of dentistry case; in-
struction emphasized defendant’s attempt
and failure to obtain a jury instruction on
his sole defense theory, that he had been
authorized by a physician to supply den-
tures. Vernon’s Ann.Texas C.C.P. arts.
36.14, 36.19; - Vernon’s Ann.Texas Civ.St.
arts. 4495b, § 3.06(d)(1), 4548, 4551a(8).

4. Physicians and Surgeons ¢=6(10)

Evidence of previous criminal and civil
proceedings involving the unauthorized
practice of dentistry through making of
dentures was inadmissible in later eriminal
case; offenses were useless to refute de-
fendant’s theory of case because they did
not involve defendant’s making of dentures
pursuant to physician authorization, and
period of time during which earlier crimes
could be used for impeachment had ex-
pired. Rules of Crim.Evid., Rule 609(a),

(e)(2).

Charles Meyers, Lufkin, for appellant.

Ed C. Jones, County Atty., Lufkin, for
state.



