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AIC also filed a bill of review which was
dismissed. This Court affirmed the default
judgment, Associated Indemnity Corp. v.
Kyles, 704 S.W.2d 474 (Tex.App.—Houston
[14th Dist.] 1986, writ ref'd n.r.e.), and
issued mandate July 10, 1986.

AIC again filed a bill of review in the
334th District Court. After the bill of re-
view was filed, relator’s motion to abate
was denied and she was temporarily re-
strained from enforcing the judgment un-
der our mandate. It is this proceeding
relator asks us to prohibit.

[11 An applicant for a bill of review
must not only demonstrate equitable
grounds for relief, but must also articulate
a meritorious defense. Petro-Chemical
Transport, Inc. v. Carroll, 514 S.W.2d 240,
245 (Tex.1974) citing Overton v. Blum, 50
Tex. 417 (1878).

At the heart of AIC’s defense in its peti-
tion for bill of review is the nunec pro tunc
order of the Board. The validity of that
nunc pro tunc order has been decided by
this Court. 704 S.W.2d at 478. We held
that the Board had no authority to correct
errors made in fixing the amount of the
original award after the award became fi-
nal. The Board’s authority to change or
revoke a final award is based on events
occurring subsequent to the award. Id.

- [2,3] AIG, in its petition for bill of re-
view, is attempting to relitigate issues pre-
viously settled by this Court. A writ of
prohibition is properly issued to prevent an
inferior court from entertaining a suit to
relitigate controversies previously settled
by the issuing court. Sparenberg v. Latti-
more, 134 Tex. 671, 1839 S.W.2d 77, 80
(1940); Smith v. Grievance Committee,
475 S.W.2d 396, 399 (Tex.Civ.App.—Corpus
Christi 1972, no writ).

The writ of prohibition is granted. Re-
spondent is ordered to refrain from enter-
taining further proceedings in Cause No.
86-32865, styled Associated Indemnity
Corporation v. Alice Kyles.
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Defendant was convicted for posses-
sion of cocaine by the 338th District Court,
Harris County, Mary Bacon, J., and defend-
ant appealed. The Court of Appeals, Ju-
nell, J., held that: (1) warrantless arrest of
defendant for public intoxication was with-
out probable cause, and (2) cocaine seized
pursuant to unlawful arrest should not
have been admitted into evidence.

Reversed and remanded.

1. Arrest €=63.4(5)

Warrantless arrest for public intoxi-
cation is valid only if arresting officer has
reason to believe that suspect is not merely
intoxicated, but is intoxicated to degree
that he may endanger himself or another;
determination as to possible danger ele-
ment is reviewed not under standard used
in judicial determination of guilt, but under
traditional standard of whether officer's
knowledge at time would warrant prudent
man in believing that suspect had commit-
ted or was committing an offense.

2. Arrest ¢=63.4(5) ,

Police officers had no knowledge or
reason to believe that defendant was intoxi-
cated at airport to such a degree that he
posed possible danger to himself or another
and thus, probable cause did not exist to
arrest defendant for offense of public in-
toxication.

3. Arrest &71.1(7)
Seizure of cocaine found upon defend-
ant’s person at airport was not justified as
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incident to a lawful arrest in that defend-
ant’s warrantless arrest at airport for pub-
lic intoxication was without probable cause;
thus, cocaine was not admissible in trial for
possession of cocaine.
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Before JUNELL, DRAUGHN and EL-
LIS, JJ.

OPINION
JUNELL, Justice.

Richard Rolff Berg appeals a conviction
for possession of cocaine. The appellant
was sentenced by the court to three years
imprisonment, probated for three years,
plus a $300 fine. In his sole point of error
appellant contends the trial court revers-
ibly erred in denying his motion to sup-
press cocaine obtained as a result of his
" unlawful arrest for public intoxication. We
reverse and remand the cause for a new
trial, ‘

Appellant was arrested at an airport for
public intoxication. During the search inci-
dent to his arrest a small amount of co-
caine was discovered in appellant’s sock.
Appellant filed 2 motion to suppress the
cocaine claiming it was discovered pursu-
ant to an unlawful arrest which lacked
probable cause and was a pretext to enable
the officers to conduct a search. A person
commits the offense of public intoxication
“if the individual appears in a public place
under the influence of alcohol or any other
substance, to the degree that the individual
may endanger himself or another.” - Tex.
Penal Code Ann. § 42.08(a) (Vernon Supp.
1986). Under the evidence in this case, the
officers did not have probable cause to
arrest appellant.

Appellant was observed by Officers
O’Rourke and Williams June 15, 1985 at
Houston Intercontinental Airport. The of-
ficers had been watching another man who
"was “acting suspicious,” and they saw this
man speak with appellant in the airport
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lounge. O’Rourke observed appellant and
his six year old son for about 20 minutes
during which time appellant had two
drinks. The “suspicious” man, who had no
further contact with appellant, was ob-
served boarding a plane to Chicago. Ap-
pellant and his son left the lounge to go
into the gift shop. Officer Williams fol-
lowed them into the shop, and O’Rourke
watched from outside the gift shop.
O’'Rourke, who prepared the offense report
after the arrest, attempted to testify that
Williams saw appellant bump into several
shelves in the shop. However, this was not
mentioned in her written offense report,
and the court sustained appellant’s objec-
tion. The report stated that Williams ob-
served that appellant “appeared unbal-
anced in his stance.” O’Rourke testified
that she agreed with this observation.
Both officers then approached appellant in
the gift shop. O’Rourke detected an odor
of alcohol. She asked if there was a prob-
lem, and appellant replied that he was a
diabetic. O’Rourke reported appellant’s
speech was “thick tongued.” The officers
arrested appellant for “investigation of
public intoxication” and took him and his
son to a nearby first aid room. O’Rourke
confirmed that appellant was under arrest
when he was removed from the gift shop.

In the first aid room O’Rourke observed
that appellant had a runny nose, a red
complexion, an odor of alcohol, and could
not stand up straight. In her judgment
appellant “was, indeed, intoxicated.” No
charges of public intoxication were filed,
and no tests were offered to determine
intoxication. Pursuant to the arrest for
public intoxication appellant was searched
for weapons and contraband. When none
were found, appellant was ordered to re-
move his shoes and turn his socks inside
out. A small amount of cocaine (less than
28 grams) was found in a sock. While in
the first aid room it was determined that
appellant had an FBI number and that he
and his son had stopped in Houston to
change planes en route to visit appellant’s
mother in Arizona.
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[1,2] The real issue is whether this ar-
rest was supported by probable cause. A
warrantless arrest for public intoxication is
valid only if the arresting officer has rea-
son to believe that the suspect is not mere-
ly intoxicated, but intoxicated to the degree
that he “may endanger himself or anoth-
er.” The determination as to the possible
danger element is reviewed not under the
standard used in a judicial determination of
guilt, but under the traditional standard of
whether the officer’s knowledge at the
time would warrant a prudent man in be-
lieving that the suspect had committed or
was committing an offense. Britton ».
State, 578 S.W.2d 685, 689 (Tex.Crim.App.
1978), cert. denied, 444 U.S. 955, 100 S.Ct.
435, 62 L.Ed.2d 328 (1979); Carey v. State,
695 S.W.2d 306, 312 (Tex.App.—Amarillo
1985, no pet.). Even under this standard of
proof, there is no evidence in the record
which indicates the officers had knowledge
which would warrant them as prudent per-
sons to believe that appellant posed such
possible danger to himself or another that
he was committing the offense of public
intoxication. Carey, 695 S.W.2d at 312.
Here, we have O’Rourke’s and Williams’
observations of appellant having two
drinks, an odor of alcohol, being unsteady
and thick-tongued in speech. There is no
testimony of any identifiable conduct which
demonstrates appellant might have been a
danger to himself or to anyone else. There
is no evidence from which to even infer
that the officers had sufficient knowledge
or reason to believe that appellant was
intoxicated to such a degree. Probable
cause did not exist to arrest appellant for
the offense of public intoxication.

The State cites and we are aware of
cases which have affirmed public intoxi-
cation arrests. E.g., Britton, supra; Dick-
ey v. State, 552 S.W.2d 467 (Tex.Crim.App.
1977); Balli v. State, 530 S.W.2d 128 (Tex.
Crim.App.1975); Bentley v. State, 535
S.W.2d 651 (Tex.Crim.App.1976); Traylor
. State, 642 S.W.2d 250 (Tex.App.—Hous-
ton [14th Dist.] 1982, no pet.); Vasquez v.
State, 682 S.W.2d 407 (Tex.App.—Houston
[1st Dist.] 1984, no pet.).

However, these cases deal with circum-
stances in which the intoxicated suspect
was obviously in a position to be 2 danger
to himself or another—walking down the
middle of the street, in a car, attempting to
purchase tire chains for a car—or was in
such an extreme state of intoxication that
the suspect was incoherent and/or stagger-
ing and swaying.

[3] In this case we do not have either
situation. Appellant was not in a precari-
ous position while waiting in the airport
gift shop for his flight. Further, there is
no testimony or other evidence of extreme
or heavy intoxication. The officers’ obser-
vations of appellant being unbalanced and
thick-tongued were not sufficient to allow
them to conclude appellant was intoxicated
to the degree that would justify his war-
rantless arrest for public intoxication. See
Davis v. State, 576 S.W.2d 378, 380 n. 2
(Tex.Crim.App.1978), rehearing denied en
banc (1979). Because appellant’s warrant-
less arrest was without probable cause and
therefore unlawful, the seizure of the co-
caine cannot be justified as incident to a
lawful arrest. The court’s denial of the
motion to suppress and its admission of the
evidence constituted reversible error. Ap-
pellant’s point of error is sustained.

The judgment is reversed and the caused
is remanded. '
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Defendant was convicted of cruelty to
animal in the County Court at Law No. 9,



